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CHAPTER 1129
Variances

1129.01  Purpose.
1129.02  Basis for granting variances.
1129.034 Procedure forcensideration-of-applicationsforvariance.

1129.01 PURPOSE.

The purpose of this chapter is to permit deviation from the strict application of the terms of this Zoning
Ordinance. Use variances are prohibited.

1129.02 BASIS FOR GRANTING VARIANCES.

(a) Where, by reason of the exceptional narrowness, shallowness, or unusual shape of a parcel of property,
or by reason of exceptional topographlc conditions, or any other extraordlnary S|tuat|on or condltlon
of such parcel of property,

of-property-in-ghestion: the Ilteral enforcement of the requwements of thls Zonmg Ordmance would
involve practical difficulties that would unrecessarily deprive the owner of the reasonable use of the
land or buildings involved, the Board of Zoning Appeals shall be granted the authority to authorize a
variance.

(b €) Neitherpersonal—norfamihy—norfinancial-difficulties;ner tThe loss of prospective profits rerthe
existence-ofneighboring-vielations shall not constitute justification for a variance.

(cd) Inno case shall a variance be granted when it would be injurious to either immediately adjacent property
owners or the surrounding neighborhood.
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(a) Application. A fully complete application for a variance must be filed with the Zoning

Administrator. When the Zoning Administrator is satisfied that all of the materials required by
this _chapter are included in the application and that the application contains sufficient
information to satisfy the intent of the application requirements, it will be placed on the agenda
for a hearing before the Board of Zoning Appeals. Applicants are encouraged to have a
preapplication meeting or conference with the Zoning Administrator prior to submission of the
application to discuss the nature of the requested variance and the application process.
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(1) Contents of application. The application for variance shall include, at a minimum, the
following:

(A) The applicant’s name, address, telephone number, and email address;

(B) The property owner’s name, address, telephone number, and email address;

(C) The lot number and parcel identification number;

(D) The address of the property where the variance is sought;

(E) The zoning district of the property where the variance is sought;

(F) The Zoning Ordinance sections that are relevant to applicant’s variance request;

(G) An explanation as to the reason for the requested variance; and

(H) An indication as to whether options other than a variance have been considered, and if
other options have been considered, what were those options considered.

(2) Submittals required with application. The following items must be submitted with an
application for a variance:

(A) A copy of the vicinity map of the area that designates the site involved;

(B) A copy of the site plan involved, drawn to standard engineers scale of 1 inch equals 20
feet, 1 inch equals 30 feet, or 1 inch equals 40 feet, as directed by the Zoning
Administrator. The site plan may be a single-line drawing and must show dimensions,
building location and dimensions, and setbacks from lot lines. The site plan must also
indicate all of the following:

The location of the right-of-way:

)
(i)  The location and size of existing buildings and accessory structures;

iii) The location of storm water and sanitary sewers;

(iv) The location of water/well;
(v) The location of septic tank/leach bed;
(vi)

The location of gas lines;

(vii) The location of drainage and utility easements;

(viii) The location of property lines involved (multiple parcels if affected);

(ix) The location of any other on-site landmarks affected by the requested variance;

(x) The location of requlatory floodplain, if any portion of the parcel is located within
a floodplain;

(xi) Construction drawings for any new buildings;

(xii) Any other plans, brochures, pamphlets, or other materials applicable to the
application; and

(xiii) The requisite application fee.

(b) Reapplication.

(1) No application for variance that is substantially similar to an application that has been denied
or granted, wholly or in part, or revoked or expired, shall be submitted for consideration for
at least one year after the prior determination. The Zoning Administrator shall determine if
a similar application differs enough to be considered a different application and not subject
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to this subsection. The Zoning Administrator may consider factors that include, but are not
limited to, the nature or size of the proposal, changes in the development or traffic patterns
of the area, or newly discovered evidence pertinent to a decision on a previous application.

Any decision made by the Zoning Administrator with respect to the preceding paragraph
may be appealed to the Board of Zoning Appeals pursuant to section 1127.02 of this Zoning
Ordinance. Any appeal taken must be submitted in writing and received by the Zoning
Administrator within fifteen days of the Zoning Administrator’s decision.

(c) Board of Zoning Appeals review. The Board of Zoning Appeals shall base its review of a variance

application upon the complete application, any staff report, and upon any relevant and credible

public testimony and evidence presented during the adjudicatory hearing. If the Board of Zoning

Appeals finds that the information presented at hearing is insufficient to make a determination,

it may suspend its review until sufficient information has been provided.

)

)

Burden of proof. The applicant is required to present proof, by a preponderance of reliable,
probative, and substantial testimony and evidence, that the property owner will suffer
practical difficulties in the use of the property if the variance is not granted.

Decision standards. The Board of Zoning Appeals will consider the variance request while
also considering the public health, safety, and welfare of the community. Variances shall only
be granted upon a determination that practical difficulties exist with respect to the property
in question that would render the strict application of the Zoning Ordinance unreasonable.
The Board of Zoning Appeals may only consider evidence and testimony presented at
hearing, and it shall not consider other variances granted in the community, unless an
applicant specifically introduces evidence and testimony regarding other variances granted
in the same zoning district. In the event an applicant intends to introduce evidence at hearing
as to other variances granted in the same zoning district, the applicant must provide the
Zoning Administrator with notice of his intent to introduce such evidence at least seven days
prior to the scheduled hearing. In determining whether practical difficulties exist that are
sufficient to warrant a variance, the Board of Zoning Appeals shall consider and weigh the
following factors

(A) Whether the property in guestion will yield a reasonable return or whether there can be
any beneficial use of the property without the variance;

(B) Whether the requested variance is substantial;

(C) Whether the essential character of the neighborhood would be substantially altered, or
whether adjoining property owners would suffer a substantial detriment if the variance

were granted;

(D) Whether the variance would adversely affect the delivery of governmental services (i.e.,
water, sewer, garbage, fire rescue, and the like);

(E) Whether the property owner purchased the property with knowledge of the zoning
restrictions;

(F) Whether the property owner’s predicament can feasibly be obviated through some
method other than a variance;

(G) Whether the spirit and intent behind the zoning requirements would be observed and
substantial justice done by granting the variance; and

(H) Any other relevant factor.
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(d) Action by Board of Zoning Appeals.

1)

2

Q)

4

Prior to taking action on a request for a variance, the Board of Zoning Appeals shall hold a
public hearing within forty-five days of receipt of a fully complete variance application, unless
the time for the hearing is extended by agreement of the applicant and the City, Notice of the
public hearing will be published as required by law, and notice of the scheduled hearing shall
also be provided by the City to all property owners within 300 feet of the property, by
ordinary mail, at least ten days prior to the scheduled hearing.

The Board of Zoning Appeals shall grant, grant with conditions, or deny a variance
application as presented, and it shall clearly state the findings upon which its decision is based
on_the record. The Zoning Administrator, or the Zoning Administrator’s designee, shall
prepare and issue a written notification to the applicant memorializing the Board of Zoning
Appeals’ decision and the findings upon which the Board of Zoning Appeals decision is based.

The Board of Zoning Appeals shall base its decision only upon the decision standards set forth
in this chapter. No one decision standard set forth in section (C)(2) above is controlling, and
the Board of Zoning Appeals is not required to weigh each factor set forth above equally.

When making its determination, the Board of Zoning Appeals may waive or modify the
dimensional requlations prescribed by the Zoning Ordinance, or it may impose more strict
requlations and any additional conditions, guarantees, and safeguards as it deems
appropriate to satisfy the purposes and intent of the Zoning Ordinance.

(e) lIssuance of permits.

)

The Zoning Administrator shall issue permits authorizing the action for which the variance
was sought if the requested variance is granted by the Board of Zoning Appeals. Construction
permits shall not be issued unless the plans substantially conform to those upon which a
variance was granted. Any action that exceeds a granted variance shall constitute a violation
of the Zoning Ordinance.

No order of the Board of Zoning Appeals that grants a variance which, as a result, permits
the erection or alteration of a building, shall be valid for a period of more than one vyear,
unless all requisite permits for the construction or reconstruction of the building have been
obtained and the work at the site has commenced. The one-year validity period may be
extended by the Zoning Administrator, at the Zoning Administrator’s discretion, if the
applicant makes a written request for an extension of time to the Zoning Administrator
before the expiration of the one-year term. If the Zoning Administrator denies the request
for an extension of time, the Zoning Administrator’s decision may be appealed to the Board
of Zoning Appeals pursuant to section 1127.02. Any appeal taken must be submitted in
writing to the Zoning Administrator within fifteen days of the Zoning Administrator’s
decision.

(f) Effect of variance.

Upon approval of a variance application by the Board of Zoning Appeals, unless the approval

expires pursuant to subsection (E)(2) above, the variance shall continue to apply to the property,

even if the property is subsequently transferred to a new owner.




